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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------x 
      : MEMORANDUM AND ORDER 
      : REGULATING DEPOSITION 
      : PROTOCOL AND  
      : SUPPLEMENTING ORDERS  
IN RE SEPTEMBER 11 LITIGATION : OF MARCH 31 AND MAY 5,  
      : 2006 
      :  
      : 21 MC 97 (AKH)  
      : 21 MC 101 (AKH)  
      :     
------------------------------------------------------x 
ALVIN K. HELLERSTEIN, U.S.D.J.:  

  Following my Opinion of March 31, 2006, and my Order of May 5, 2006 

denying the Transportation Security Administration’s (“TSA”) motion for 

reconsideration, it is necessary to write again to respond to points raised by the parties 

and TSA.  

1. As I ruled in my prior Opinion and Order, attendance at depositions 

shall be limited to counsel in the wrongful death and personal injury 

cases who previously were cleared by TSA or who are entitled to read 

and hear SSI pursuant to applicable regulations, 49 C.F.R. § 1520.11.  

The depositions shall be transcribed by cleared court stenographic 

reporters of this District Court.   

a. The depositions previously noticed by plaintiffs to begin May 

1, 2006 are adjourned to begin June 12, 2006, at 10:00 a.m., 

and to continue day to day thereafter until concluded.  The 

depositions shall take place at the courthouse, 500 Pearl Street, 

New York, NY 10007, at the place designated by the Clerk.   
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b. Plaintiffs represent that the thirteen of plaintiffs’ counsel who 

previously were cleared no longer fairly represent the 

remaining wrongful death and personal injury plaintiffs.  

Plaintiffs’ liaison counsel, on or before May 19, 2006, shall 

serve and file a narrow list of counsel who are fairly 

representative of such remaining litigants, and ask TSA to clear 

those counsel for the purpose of participating in depositions 

necessary to the instant litigation.   

c. Defendants represent that the clearances of defense counsel are 

limited to documents relating to their respective clients, and 

that a broader clearance allowing them to see and hear the 

proofs elicited by all deposition participants is necessary to 

allow them to protect their clients’ interests.  Defendants’ 

liaison counsel, on or before May 19, 2006, shall serve and file 

a narrow list of counsel who will be able fairly to represent the 

interests likely to be directly affected by the testimony of the 

deposition witnesses who will be called to testify in the 

immediately ensuing round of depositions, and ask TSA to 

review those counsel for clearance as to SSI not derived from 

their access to SSI in the possession of their clients pursuant to 

49 C.F.R. § 1520.11(a)(5).   

d. If TSA, prior to the beginning of depositions on June 12, 2006, 

advises the court that it needs more time to effect clearances 
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and provides an estimate of such additional time, the court will 

postpone the depositions for the time estimated.  Otherwise, the 

depositions shall begin as scheduled, and all persons identified 

on the lists served and filed by plaintiffs’ and defendants’ 

liaison counsel, who have not specifically been denied 

clearance by TSA, may attend and participate.  None other may 

attend or participate. 

2. Depositions, although scheduled pursuant to Rule 30(b)(6), Fed. R. 

Civ. P., shall be limited to matters about which the several witnesses 

have personal knowledge. Accordingly, preparation and testimony of 

witnesses as to documents, and production of  documents used in 

preparation for depositions to the extent appropriate pursuant to Rule 

612, Fed. R. Evid., shall be limited to those documents about which 

the witness has personal knowledge—for example, documents that the 

witness may have issued or prepared or reviewed.   

3. Depositions shall, as a general matter, be limited to the four areas of 

inquiry initially identified by plaintiffs in their Rule 30(b)(6) notices:  

(1) “the warnings and information supplied to the U.S. carriers by the 

Federal Aviation Administration (“FAA”) about the threat of 

hijackings, including terrorist hijackings, prior to 9/11”; (2) “all airport 

passenger screening procedures which were utilized, including 

checkpoint screening procedures prior to and after1 9/11”; (3) “the so-

                                                 
1 As will be discussed below, the areas of inquiry shall be limited to security procedures in effect around 
and before September 11, 2001.   
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called ‘common strategy’ in the event of a threatened hijacking”; and 

(4) “the identity of documents submitted to the TSA to determine 

whether they contain Sensitive Security Information.”2  (Transcript of 

March 3, 2006 Conference at 37-38.  See also March 31 Opinion and 

Order at 8.)   

4. Depositions shall be limited to queries and answers concerning 

security measures and procedures in effect around and before 

September 11, 2001.  Plaintiffs’ counsel should not proffer questions, 

and witnesses should not provide answers, containing reference to 

security procedures in effect currently or which were implemented in 

the aftermath of September 11, 2001. 

5. In so limiting the depositions to information relevant to security 

procedures in effect around and before September 11, the potential 

security concerns posed by unauthorized disclosure of SSI are greatly 

diminished, if not entirely extinguished.  The procedures in effect 

around and prior to September 11, have undergone various 

transformations in the five years since the tragic events of September 

11 and have, in any event, been subject to prior public disclosure.3  

                                                                                                                                                 
 
2 The fourth area of inquiry identified in plaintiffs’ 30(b)(6) notices, namely the identity of documents 
submitted to TSA by defendants for determinations as to SSI, shall be deemed satisfied upon production to 
plaintiffs of a log listing all documents turned over to TSA for review.     
 
3 The security procedures in effect on September 11, 2001 are addressed in detail in The 9/11 Commission 
Report (the “Report”).  See National Commission on Terrorist Attacks Upon the United States, The 9/11 
Commission Report: Final Report of the National Commission on Terrorist Attacks Upon the United States 
at 1-4.  Of particular relevance to the instant litigation, the Report provides detailed descriptions of the 
security procedures in effect at the various airports utilized by the September 11 hijackers and details how 
the security procedures were applied as to each individual hijacker.  Thus, for example, the Report explains 
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Nevertheless, TSA asserts that it should have the right to raise 

objections during the course of depositions, and instruct witnesses not 

to answer, where the questions posed to witnesses, and the answers 

elicited therefrom, might implicate information relevant to the case but 

potentially or actually SSI.  TSA’s position encompasses information 

not previously designated as SSI as well as information already made 

public, both in the 9/11 Commission Report identified in the margin 

above, and in the public trial of Zacarias Moussaoui.  TSA’s position 

threatens to emasculate the depositions and interfere with the due 

process rights of litigants, and it is in this connection that I make the 

following rulings.   

According to the applicable regulations, SSI is defined  

according to two criteria:  (a) that which, if disclosed, would “[b]e 

detrimental to the security of transportation,” and (b) TSA’s final 

determination that information should be so characterized.  49 C.F.R. § 

1520.5(a)(3).  The regulations provide additionally sixteen categories 

of information that are presumptively deemed SSI absent TSA 

determination to the contrary.4  See 49 C.F.R. § 1520.5(b).  Clearly, 

TSA should have the right to instruct a witness not to answer a 

                                                                                                                                                 
that in passing through the security checkpoints at Logan International Airport in Boston, Massachusetts, 
“each of the hijackers would have been screened by a walk-through metal detector calibrated to detect 
items with at least the metal content of a .22-caliber handgun.”  The Report at 2.  See also Rule 803(8), 
Fed. R. Evid. (providing for admission into evidence of the records, reports and statements of official 
agencies as an exception to the hearsay rule).   
 
4 Included in the sixteen enumerated categories are “aircraft operator, airport operator, or fixed base 
operator security program[s],” 49 C.F.R. § 1520.5(b)(1)(i), “[s]ecurity inspection or investigative 
information,” 49 C.F.R. § 1520.5(b)(6), and “[s]ecurity training materials,” 49 C.F.R. § 1520.5(b)(10), 
among others.    
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question that will elicit information which TSA previously determined 

was SSI or that fits within the specific categories set forth in 49 C.F.R. 

§ 1520.5(b).  TSA, however, takes a broader position, that any 

information which its counsel believe might implicate SSI may be the 

subject of their objections and instructions not to answer.  (See TSA 

Letter of May 11, 2006 at 3.)   

TSA’s position will thwart the very purpose of conducting 

depositions, as witnesses, fearful that any answer provided might 

contain information subject to ultimate designation as SSI, would be 

unable to engage in the dynamic process of question and answer so 

essential to developing and defending a negligence action.  It is my 

obligation to protect against such unwarranted interference with the 

litigation progress and to ensure that depositions proceed in an 

efficient and worthwhile manner.  In the interest of protecting both the 

rights of litigants to a fair and prompt determination of their legal 

claims and the right of TSA to make final determinations as to SSI 

subject to review only by the Courts of Appeals, 49 U.S.C. § 46110, I 

direct that depositions proceed in the manner outlined below.   

a. TSA may attend and participate in the depositions for the 

purpose of raising and preserving objections to questions that 

potentially implicate the disclosure of SSI.   

b. In accordance with the applicable regulations, any objection 

may be accompanied by an instruction by TSA to the witness 
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not to answer to the extent that TSA has previously made a 

final determination that disclosure of the information would 

“[b]e detrimental to the security of transportation,” 49 C.F.R. § 

1520.5(a)(3), or to the extent that the information is asserted as 

covered specifically by one or more of the categories 

enumerated in 49 C.F.R. § 1520.5(b).     

c. Absent such a clear designation that the testimony offered 

constitutes SSI, witnesses shall proceed to answer responsively 

to questions in the manner provided by Rule 30(c), Fed. R. Civ. 

P., with objections by TSA noted on the record and with the 

answers of the witness being subject to later ruling and final 

determination by TSA in accordance with the procedure noted 

below.  See 49 C.F.R. § 1520.5.  Pending such final 

determination by TSA, the attorneys in attendance at the 

depositions are ordered not to disclose any information 

obtained or received during the course of same to which TSA 

has made objection.  

6. Depositions shall be recorded by a court stenographic reporter certified 

by this court who has been cleared by TSA.  Further, as provided by 

my prior Opinion of March 31, the reporter shall transcribe only two 

copies of each deposition for production to counsel for TSA.  Within 

30 days of receipt, TSA shall identify on one copy of the transcript the 

portions of the transcript that contain SSI, as determined by TSA, and 



 8

shall redact the second copy of the transcript accordingly.  The 

redacted copy of the transcript shall be furnished to the deponent for 

review and correction and/or signature pursuant to Rule 30(e), Fed. R. 

Civ. P, thereafter to be served and filed in the manner provided by 

Rule 30(f), Fed. R. Civ. P.  The unredacted transcript, with SSI 

identified by marginal notations, shall be filed under seal with the 

District Court and shall be considered the final determination of TSA 

subject to appeal to the appropriate Court of Appeals.  See 49 U.S.C. § 

46110.   

7. Questions or disputes as to any of the above matters, or in connection 

with the depositions thus regulated, shall be brought to me for prompt 

decision.  The preferred mode of presenting such questions or disputes 

shall be pursuant to my Individual Rule 2E, thus allowing prompt 

rulings, in most instances, within 24 hours. 

Further delay in these cases threatens the substantive rights of the litigants, 

and can no longer be tolerated.  The litigants brought these claims pursuant to the rights 

afforded them by Congress by enactment of the Air Transportation Safety and System 

Stabilization Act, Pub. L. 107-42, 115 Stat. 230 (2001) (codified at 49 U.S.C. §§ 40101 

note).  It is not my role as District Judge to review TSA’s determinations or internal 

procedures.  It is my role, however, as the judge assigned to preside over this litigation, to 

regulate the proceedings of this litigation, and to protect the litigants’ right to a fair and 

prompt determination of their legal claims.  Thus, in the interest of justice, and in 

accordance with the procedures set forth above, depositions in the wrongful death and 




